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CLEARINGHOUSE RULE 99-032

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

a. Ins. HFS 41.03 (10) (a), “; or” should be replaced with a period.

b. Ins.HFS 41.04 (3), the paragraph titles should be placed in italics and should not be
underscoredpursuant to s. 1.05 (2) (d), Manual. The entire rule should be reviewethér
occurrence®f this problem.

c. Ins. HFS 41.09 (3) (b), the subdivision titles should be placed in single quotation marks,
ratherthan double quotation marks, in accordance with s. 1.05 (2) (e), Manual.

4. Adequacy of References to Related Statutes, Rules and Forms

a. Ins. HFS 41.04 (8) (b) 3., the statutory reference to the definition of “sexual contact”
should be s. 940.225 (5) (b)Stats., and thestatutory reference to the definition of “sexual
intercourse”should be to s. 940.225 (5) (Stats.

b. Ins. HFS 41.04 (8) (b) 4., should s. 940.295, Stats., relating to abuse of gaieknts
residentsalso be included? Also, it is suggested that “client” be deleted since the cited statutes do
not deal exclusively with clients.
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c. Ins. HFS 41.04 (12) (b), it is suggested that the phrase “under sub. (9) (a)” be inserted
at the end of the provision.

d. Ins. HFS 41.04 (15) a more specific reference to the relevant provision or provisions of
ch.HFS 12 should be provided. Also, note that “ch.”, “s."s®.” should be inserted prior to the
“HFS” depending on whether the entire chapter or a particular section or sections are cited.

e. Ins.HFS 41.06 (3) (b) 13., citations should be provided for the “related administrative
rules” referenced in this provision.

f. Ins. HFS 41.07 (3) (d) 5. b., a more specific reference to the definition of “child with
exceptional educational needs” in ch. RIshould be provided.

g. Ins.HFS 41.09 (3) (b) 2., the reference to.“f@f on line 2 should be changed to “subd.
17

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins.HFS 41.03 (10) (b) 4., it is suggested that the word “to” on line 2 be moved to follow
theword “and” on line 1.

b. Ins. HFS 41.03 (13), reference is made to a child displaying a “severe emotional or
behavioralimpairment.” That term is not defined in exactly that form. Ratherterm “severe
emotionaldisturbance” is defined in s. HER..03 (24). Is there a reason why the term “severe
emotionaldisturbance” is not used to refer at least to a “severe emotional impairment” (h3)ab.
Also, should “severe behavioral impairment” be defined?

C. Ins. HFS 41.04 (2) (b) 4., the comma on line 1 should be deleted.

d. SectionHFS 41.04 (2) (c) (intro.) should lbewritten in the active voice and should
indicatethat the departmestdesignated representative shall use the certification survey . . . and
shallbase certification decisions on a reasonable assessment of the probeaemtire rule should
bereviewed for provisions which need to be rewritten in the active voice to clarify who must take
the specified action. [See s. 1.01 (1), Manual.]

e. Ins. HFS 41.04 (7), where will the departmeet forth the fees for certification and
renewalof certification? In an administrative rule?

f. Ins. HFS 41.04 (8) (b) 2., on line 1, the word “requiring” should be changed to “who
requires” and the word “has” should be inserted after the word “certificate.”

g. Ins. HFS 41.04 (8) (b) 2. through 5., referenceasle to “a sthinember” doing certain
things,while subds. 6. and 9. refer to “a programfstegmber’ If there is no dference between
“staff member” and “program stiafnembey’ it is suggestethat one term be used consisteriity
avoid confusion.

h. Should the word “ordinance,” be inserted after “statute,” in s. HFS 41.04 (9) (a)?
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i. Thelanguage in s. HF81.04 (1) (a), relating to provisional certification appears to
conflict with language in sub. (1@d). The language in sub. (10) (d) states that if the department
determineghat a program has one or more minor deficiencies, it shall give the pragraiice of
deficiencyandmay grant a provisional certificatiopursuant to sub. {J. Howeversub. (1) (a)
providesthat if the department determines that minor deficiencies exsblltissue a notice of
deficiencyto the program andfef the program a provisional certificate. Th® provisions should
be reviewed and reconciled, so it is clear whether tifier aff a provisional certificate ithat
circumstances discretionary or mandatory

J. Ins. HFS 41.04 (12) (a), the word gamization” on line 2 should be changed to
“program,” for consistency with other provisions. The saocmenment applies to the word
“organization”in sub. (13).

k. The following comments pertain to s. HFS 41.04 (15):
(1) The second occurrence of the word “program” on line 2 could be deleted.

(2) Referenceis made on line 3 to “immediate termination” but there is no
antecedenprovisionon immediate terminations. Ratheub. (9) relates to
immediatesuspension of a certificate in certain circumstances. It appears that
a “termination” would not be immediate under sub. (8) (b) (intro.), since there
must be written notice to the program of the proposed action to terminate,
suspenar refuse to renew a prograncertification and a notice of opportunity
for a hearing under sub. (12). Does ftihepartment intend to refer to
“immediatesuspension” in sub. (15)?

(3) Subsection(15) states that certain persons with direoanagement
responsibilityand persons who were knowingly involved with acts which
servedas a basis for immediate termination must be barred from providing
servicefor a period ofive years. This language is applied to acts which result
in termination of certification under s. HFS 106.06 or acts involving an
individual staf member who has terminatedibdtion with a program and
removedor destroyed client records. Should acts wihagult in termination
under thischapter (that is, ch. HFS 41) also be included?

(4) Howwill it be determined whether the bar from providing services apiglies
aperiod not to exceed five yeams(for a period) in accordance with ch. HFS
12? See also the comment under categorgbbve, relating to the reference
to ch. HFS 12.

[.  Should“nonstatutory” be inserteldefore “requirement” in s. HFS 41.05 (1) (a) (intro.)?

m. Ins. HFS 41.05 (1) (a) 1., it is suggested that the word “provider” on line 2 be replaced
by the word “program,” for consistency with language in sub. (1) (a) (intro.).
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n. Ins. HFS 41.06 (1) (c), the terms “chddprimary care provider” and “primary
caretaker’are used. Is this the same as the “primary caregiver” or “ongoing primary cafetaker
definedin s. HFS 41.03 (20)? Consistent terminology should be used to avoid confusion.

0. Ins. HFS 41.06 (2) (intro.), the word “action” on line 3 should be changedfémsef”
Also, throughout the rule, a phrase such as “all of the following” or “any of the following” should
beincluded in (intro.s. In sub. (2) (intro.), “do all of the following” should be inserted betoee
colon.

p. Ins. HFS 41.06 (3) (a), to what does the word “gained” on line 3 refer?
g. The following comments pertain to s. HFS 41.06 (3) (b):

(1) Insubd. 8., the second occurrencérafisters” on line 1 should be written
‘master’s”.

(2) Insubd. 9., it is suggested that the phrase “documented as provided in subd. 4.”
be replaced by the phrase “as documented by thecafisin psychology
examiningboard.”

(3) In subd. 12., the symbol following the word “bachelor” on line 1 shbeld
deletedand replaced by ans”. The entire rule should be reviewed, as there
are a number of other occurrences of this problem.

(4) Insubd. 13., “advanced” should replace “advance.”
(5) In subd. 18., to whom does the word “who” on line 2 refer?
r. Ins. HFS 41.06 (4) (b) 1., the word “identified” on line 2 could be deleted.

S. Ins. HFS 41.06 (7) (d) 4., what is the process for having proceduresffeugiivision
approved by the department? Also, it is suggdsidthe comma following the word “department”
on line 3 be changed to “and are.” Finaltiie word “if” should be inserted before the third
occurrenceof “the” on line 3.

t. Ins. HFS41.06 (7) (e), must the clinical director provide the individual clinical
supervision?Also, is this the same supervision referred to in (@grl. and 2.?

u. Ins. HFS 41.06 (7) (f), with which specific types of “peers” must various types bf staf
receivepeer clinical consultation?

v. In s. HFS 41.06 (7) (j) 1. and 2., what mtis¢ documentation of supervision or
consultationnclude?

w. Ins. HFS 41.06 (8) (c) 1., the hyphen in the word “in-senst@uld be deleted. Also,
in par (d) 2., must the inservice training required underghiglivision cover the same items as the
trainingrequired in subd. 1.?
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X. Ins. HFS 41.07 (1), the sentence which comprises the subsection is so long that its
meaningis obscured. The material should be broken up into more than one sentence to improve
readability.

y. In s.HFS 41.07 (3) (d) 5. b., the “A” on line 1 should be changed to lower case and a
space should be inserted between “a” and “child.”

z. Ins. HFS 41.07 (5) (b), the word “childs” should be rewritten “chitd’

aa. Ins. HFS 41.07 (6) (d) 3., it appears that the word “restraints” on line 2 should be replaced
by the word “constraints.” Also, the word “childs” on line 2 should be rewritten “ahild’

ab. SectiorHFS 41.07 (6) (f) provides that if a child and family tentatively enrdibed
servicesare experiencing an immediate need dssistance, the program mayith the written
consenbf the childs parent, guardian or legal custodian and the approval of the ctimeetor
providewhatever treatment and support is needestiaioilize care for the child, pending completion
of assessment and planning. Should a child age 14 or older also be requireddogene to these
immediateservices? Note that a child age 14 or older must give consent for services under several
provisionsof sub. (5).

ac. SectiorHFS 41.07 (6) (i) provides that a family with more thandnlel or with an adult
family member with a mental disorder or a severe emotional or behavigrairment may be
enrolledfor services. Use dhe word “or” means that a family with just an adult family member
with such a disorder or impairment could be enrolled. This appears to conflict with sub. (2), which
governseligibility for services and provides that a child and his offdraily are eligible for in-home
mentalhealth services if thehild meets certain specified criteria. These two provisions should be
reviewedand reconciled.

ad. Ins. HFS 41.08 (1) (c) (intro.), the chaddarent or guardian must approve the addition
of other team members. Should the parent, guacodibagal custodian be required to approve other
teammembers? W the lead therapist also have a say in this? On line 2, “child” should replace
“child’s”. Also, on line 3, the word “childs” should be rewritten “chsld’

ae.Ins. HFS 41.08 (1) (c) 2., what is meant hyaturally occurring support person?
af. The following comments pertain to s. HFS 41.08 (4):

(1) Inpar (a) 2., the health care provider masplain to the child and the chigd’
parent,guardian or legal custodian apdimary caregiverif different, the
natureand possible negative and positivieets of any proposegasychotropic
medication. In contrast, sub. (4) (h) 1., states that the health care provider has
to document that he or she has explained the naisks,and benefits of the
medicationto the childs parent, guardian or legal custodian, and the child if the
child is 14 years of age or oldeiThese provisions should be reviewed and
reconciled.
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(2) Paragraplid) provides that at the discretiontbé clinical directqgrthe primary
caregivermay be trained to administer the chslg'sychotropic medication in
the home. Why is only the primary caregiver mentioned here, rather than the
child’s parent, guardian or legal custodian and primary caredgfiekiferent,
as in previous provisions?

(3) In par (f), does the word “who” on line 2 refer to thealthcare providerto
the lead therapist or both?

(4) Paragraplig) requires that the health care providethe primary caregiver to
report any changes in medicatiorthe staf providing in-home mental health
servicesto a family If the rule does not specify one person as hathag
responsibility,it is possible that the health care provider will believe that the
primary caregiver has provided the requisite information \acelversa, which
couldresult in the stéinot receiving important information about a change in
medication.

Also, par (g) should be written in the active voice and “caregiver” should
replace‘care giver’

(5) Inpar (h) (intro.), whose signature is required? The health care provider? The
personadministering the medication?

ag.In s. HFS 41.08 (6) (a), the first sentence provides that a family services plan must be
reviewedby theclinical directoror hisor her designee. The last sentence states that services may
be provided pending approval but shall be suspended dithieal director does not approve the
plan. Is it the departmer#t’intent to include the phrase “or his or her designee” following “clinical
director” inthe last sentence? Also in this provision, the word “plans” on line 4 should be singular

ah. Theplacement of and use of terminology in provisioakting to a child “service
notes”are confusing. Section HFS 41.08 (B) refers to service notes included in a farsily’
programrecord. Section HFS 41.08 (7) (a) contains language on “service notes,” which are notes
enteredinto the familys program record indicating the nature and duration of services, the staf
persorwho provided services and observations of progress made toward ouidentéed in the
family serviceglan. Itis unclear why the language on service notes appears in this section, since
languageon service notes is also included in s. HFS 41.10, relating to client service rdtads.
confusingto have similar language in two plact®e department should review the two provisions
and determine the best location for the language. If the department wants to retferémedo
servicenotes in s. HF81.08 (6) (b), it could include a citation there to the language on service notes
in s. HFS 41.10 (2).The department should determine whether the “program record” referenced
ins. HFS 41.08 (6) (b) and (7) (a) is the same as the “service record” refereacetiF$ 41.10.
If so, consistent terminology should be used to avoid confusion.

ai. SectiorHFS 41.09 (2) requires that the family services mantify the level of intensity
andduration of treatment required by a child and family accepted into the program. Why is this
languagenot placed with the language regarding the family services plan in s. HFS 41.08 (3)?
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aj. In s.HFS 41.09 (3) (a), the word “A” on line 2 should be deleted and the defined term
“direct family services” should be placed in quotation marks.

ak.In s. HFS 41.1 (2), reference is made to a clisntase managets the case manager
the same as the “service facilitator” whose duties are set forth in s. HFS 41.06 (4) (c)? lftesay the
“casemanager” should not be used, to avoid confusion. If not, “case manager” should be defined
and the persos’duties specified.



